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Dear Sir/Madam
Re: Mr. R Wagener v The Cabinet Office

PHR 9 OCTOBER 2012
I am writing to appeal against the deposit order of 30 October 2012 and, to the extent that this is necessary, against the written reasons accompanying that order.

1. Reasonable Steps were not Taken to Ascertain my Ability to Pay

Section 20(2) of the Employment Tribunals (Constitution and Rules of Procedures) Regulations 2004 state that:
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I was asked about my savings and I stated they were above £1,000. They were not above £2,000 as stated at paragraph 17. of the judge’s written reasons. Furthermore, the judge made no enquiry of my current liabilities. Had he done so, he would have ascertained that I had no net savings whatsoever, viz.:

	Savings account
	1,097.83

	Credit card 1
	-394.97

	Credit card 2
	-759.13

	Net balance = deficit
	-56.27


I do no not think it is reasonable to look at just one side of an individual’s balance sheet and not the other. This is one-sided and does not therefore meet the requirement to take ‘reasonable steps’.

2. No Legal Reasons are Given for the Decision 
At point 8. of the judge’s written reasons he states:

I consider however that the claimant has some, but little prospect of proving that the tribunal has jurisdiction to consider the exact point that he argues.

No explanation has been provided as to how the judge came to this conclusion. 

At point 13. the judge concludes that my disadvantages are anticipatory and that I am not suffering from any present disadvantage. The judge has not stated why he believes I have no present disadvantages in the light of the clear evidence to the contrary in my written arguments (paragraphs 4.36 to 4.39). Nor has he stated why he believes I have to actually suffer the ill-effects of these disadvantage before a reasonable adjustment can be even contemplated, given that s20(3) requires such disadvantages to be ‘avoided’ (my detailed arguments, 4.21 to 4.26).

As regards the possibility of a reasonable adjustment, the judge concludes that any such adjustment may have to be ‘monitored and varied’. I questioned the basis for that conclusion in my letter of 11 October 2012 (copy attached). The judge has not responded to that letter and has failed to provide any basis for his conclusion. 
The statement that adjustments may have to be monitored or varied and that this has a bearing on whether what I am requesting is practicable or not, is also a finding of fact. This contradicts point 3. of the judge’s statement, which states that he is not making any findings of fact. 
3. The Written Reasons Contradict the Judgement of 9 October 2012         

At the hearing the judge concluded that Schedule 22 of the Equality Act 2010 did not apply and that he therefore did have jurisdiction to hear the matter. At point 8. of his written reasons, however, he concludes that I had -
…little prospect of proving that the tribunal has jurisdiction to consider the exact point that he argues.

The above statement was simply not made at the hearing.  This is clearly evidenced by the fact that the respondent requested written reasons, something which the judge was quick to point out was normally a prelude to an appeal.  
The respondent would have had no grounds for appeal, however, if the judge had agreed with everything they said and granted the deposit order they were seeking. The reason for the respondent’s request was that the judge clearly upheld my view that the exemption in Schedule 22 did not apply.  
4. If the Judgement is Correct then the Deposit Order is Ultra Vires  

The above conclusion in point. 8 makes no logical or legal sense. Schedule 22 does not apply by degrees: it either applies or it does not. If it does, then the respondent is not subject to the requirements of the Equality Act in this matter and the court has no jurisdiction regarding it. 

If it is highly unlikely that the court has jurisdiction in this matter, as stated at 8. of the judge’s statement,  then it must be highly unlikely that the court has any right to impose a deposit order. It must therefore be highly probable that the deposit order is ultra vires. I would argue that it cannot be reasonable to impose such an order in these circumstances. 
5. The Decision was made without Due Consideration of the Legal Arguments 

The judge acknowledged he had not seen any of the documents sent to him 21 days earlier. Nor had he read any of the arguments and skeleton arguments. 

Counsel for the respondent presented their arguments by reading out large sections of their skeleton argument. Before I presented my case, the judge suggested that the provisions were only intended to apply to people who suffered discrimination whilst in work, not to pension matters which related to people who were out of work.  
This question clearly indicated that the judge had not read properly or understood the facts and arguments. For example, early on in his presentation counsel for the respondent read out the following section from the his skeleton arguments:
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A similar point is made in my own arguments (e.g. at 4.28 of my detailed arguments). 

Despite his clearly limited understanding, the judge insisted on making a judgement on the day. I think this was unwise, given the amount of material he had not read and the arguments he had clearly only partially understood at that stage. 

6. Conclusions and Remedies

In view of all of these considerations, I believe the judgement should be reviewed, and the deposit order should be reduced to nil.  I would also request that a fresh PHR should be convened, prior to which I should have the opportunity to amend my claims so that any additional arguments I may have can be considered at the same time.  
When replying, would you please also set out my rights in relation to your decision. I think it is wholly unsatisfactory that that the deposit order provides no details about my right to appeal.  I believe you should apprise all parties of their rights under the law, particularly those who are unrepresented. 
Yours faithfully
Robert Wagener

Employment Tribunals
Alexandra House

14-22 The Parsonage

Manchester

M3 2JA.
